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F. ONeil 111, Matthew B. Pachman, Jodie L. Kelley, Mark
C. Rosenblum Roy E. Hoffinger, David W Carpenter, Peter
D. Keisler, Paul J. zZidlicky, Robert M MDowell, Leon M
Kest enbaum M chael B. Fingerhut, Janes M Snmith, M-

chael J. Shortley, Il1l, Gl L. Polivy, Charles C. Hunter, and
Cat herine M Hannan. Jay C. Keithley, David J. CGudino,
Dana Frix, Genevieve Morelli, and Richard S. Witt entered

appear ances.

John E. Ingle, Deputy Associate General Counsel, Federa
Conmuni cati ons Conmi ssi on, argued the cause for respon-
dents. Wth himon the brief were Joel I. Klein, Assistant
Attorney CGeneral, U S. Departnent of Justice, Catherine G
O Sullivan and Robert J. Wggers, Attorneys, Christopher J.
Wight, General Counsel, Federal Communications Conm s-
sion, Susan L. Launer, Deputy Associate General Counsel
and Laurence N. Bourne, Counsel. Richard K Wl ch, Coun-
sel, entered an appearance.

Henry D. Levine, Ellen G Block, and Janes S. Bl aszak
appeared on the brief for intervenors in support of respon-
dents.

Before: Silberman, Randol ph, and Rogers, Crcuit Judges.
pinion for the Court filed by Crcuit Judge Silbernman

Silberman, Circuit Judge: Petitioners, the |arge |ong-
di stance tel econmuni cations carriers, seek review of an FCC
order prohibiting themfromfiling tariffs with the Conm s-
sion. W reject their petition

Conmi ssion efforts to nove to a nontariff environment for
i nterexchange carriers--insofar as those carriers do not exer-
ci se market power--have not had an easy tinme with this court
and the Supreme Court. For over six decades a tariff regine
was mandat ed by the Communications Act of 1934, which
requires the FCC to review tel ecomuni cations carriers
tariffs to ensure their reasonabl eness. See 47 U S. C. ss 201-
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202. The Act requires carriers to file their tariffs with the
FCC, see 47 U S.C. s 203(a), and they are prohibited from
chargi ng consuners except as provided in the tariffs. See 47
US.C s 203(c) (establishing what is popularly known as the
"filed-rate doctrine"). Starting in the early 1980s, the Com
mssion tried to prohibit tariff-filing by nondom nant carri -
ers--in essence, those other than AT&T--but that effort was
successfully challenged in this court in M Tel econmuni ca-
tions Corp. v. FCC, 765 F.2d 1186 (D.C. Cir. 1985), where we
struck down "mandatory detariffing" as inconsistent with the
1934 Act.

There renai ned sone confusion as to whether the FCC s
surviving "pernissive detariffing” policy for nondom nant car-
riers--allowing those carriers to choose whether to file tar-
iffs--was preni sed on an agency nonenforcenment position
subject to only very limted judicial review, or whether it
constituted a substantive regul atory framework. AT&T, by
filing a conplaint against Ml with the Comm ssion over
MCl's non-filing (as it had a right to do under section 208 of
t he Conmuni cations Act, 47 U S.C. s 208(a)), put the cat
anong the canaries and forced the Conm ssion, by defending
MCl, to enbrace the substantive position which we had
rejected. The result was nore Conm ssion reversals, see
Amrerican Tel. & Tel. Co. v. FCC, 978 F.2d 727 (D.C. Gir.
1992); Anerican Tel. & Tel. Co. v. FCC, 1993 W 260778
(D.C. Cr. 1993), this time affirmed by the Suprene Court.

See MCI Tel ecommuni cations Corp. v. American Tel. & Tel

Co., 512 U S. 218 (1994). The upshot of all of this was that
t he Conmi ssion sinply could not suspend (permssively or
mandatorily) the tariff-filing obligations for interexchange
carriers, whether they had narket power or not.

The | andscape changed, however, when Congress passed
t he Tel ecommuni cations Act of 1996, which requires the FCC
to

forbear from applying any regul ati on or any provision of
this chapter to a tel econmuni cations carrier or telecom
muni cati ons service, or class of teleconmunications carri -
ers or telecomunications services, in any or sone of its
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or their geographic markets, if the Conm ssion deter-
m nes that--

(1) enforcement of such regulation or provision is not
necessary to ensure that the charges, practices, classifi-
cations, or regulations by, for, or in connection with that
t el econmuni cations carrier or teleconmunications ser-

vice are just and reasonable and are not unjustly or

unr easonably di scri m natory;

(2) enforcement of such regulation or provision is not
necessary for the protection of consunmers; and

(3) forbearance from applying such provision or regul a-
tion is consistent with the public interest.

47 U.S.C. s 160(a).1

Armed with this new statutory authority, the FCC noved
once nore to detariff the interstate, domestic, interexchange
servi ces of nondominant carriers--now all of the interex-
change conpanies. In a Notice of Proposed Rul emaking, 11
F.CC. R 7141 (1996), the Comm ssion tentatively concl uded
that the 1996 Act required it to "forbear from applying" the
tariffing requirenment to nondonmi nant carriers, and that per-
mtting carriers to file tariffs at all would not be in the public
interest. It thus announced its intention to inplenent man-
datory detariffing by "forbearing fromapplying" s 203(a) of
the 1934 Act. Following a coment period the FCC con-
firmed that enforcenent of the tariffing provision is neither
necessary to ensure just and reasonabl e, nondiscrimnatory
rates, nor necessary for the protection of consuners, and
ordered mandatory detariffing. See Second Report and O -
der, 11 F.C.C.R 20730, 20742-47, 20750-53 (1996).

In their comments, petitioners did not dispute the Comm s-
sion's tentative conclusion that tariffing was no | onger neces-

1 The 1996 Act was passed in the expectation that tel ecomunica-
tions carriers would actively seek detariffing. See 47 U S.C
s 160(c) ("Any tel ecomunications carrier, or class of teleconmuni-
cations carrier, may submit a petition to the Conm ssion requesting
that the Conm ssion exercise the authority granted under this
section with respect to that carrier or those carriers....").
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sary, but argued that the Commi ssion's intention to order
mandat ory detariffing--rather than perm ssive detariffing--
bot h exceeded the Conm ssion's statutory authority and was
unreasonabl e. They clainmed that under the 1996 Act the

FCC may forbear fromenforcing s 203, but cannot actually
forbid the filing of tariffs. Petitioners also conplained that
detariffing would lead to their customer rel ationships being
governed by state contract |aws, which, in some cases, m ght
require the execution of a new contract whenever the carrier
woul d want to change its rates. According to petitioners, the
necessity of mailing new contracts to custonmers would in-
crease their transaction costs resulting in higher prices for
consumners, make casual -calling options nore difficult, and

hi nder their ability to respond quickly to conpetitors' price
changes. See id. at 20755-56.2 |If tariffs were permtted,
petitioners clainmed, they could still negotiate individual con-
tracts with |l arge custonmers, but also file tariffs for mllions of
mass- mar ket consumers, the optimal result for both groups.

In response to objections by consuner groups that carriers

m ght negotiate contracts wi th individual custonmers and then
rely on the filed-rate doctrine to collect higher tariff rates,
petitioners argued that courts would not apply the doctrine
because perm ssive detariffing would gut its rationale: the
filed rate would no | onger be the only lawful rate. See id. at
20757.

The Conmi ssion rejected petitioners' statutory and prac-
tical argunents. The FCC concluded that outside the filing
requi renent of s 203(a) there was no provision granting
carriers aright to file tariffs, so its forbearance authority
under the 1999 Act inherently contenpl ated mandatory detar-
iffing. It found petitioners' proposed distinction between
| arge and small customers immuaterial, because the conpeti -
tive benefits of detariffing would be felt by both. The
Conmi ssi on was al so concerned that courts mght not inter-
pret the interplay of permi ssive detariffing and the filed-rate
doctrine quite as petitioners suggested, and that carriers

2 Casual calling refers to collect calls, credit-card calls, or dial-
around cal |l i ng.
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woul d use the continued existence of the filed-rate doctrine to
refuse to negotiate individualized contracts with customers.
The risk that tariffs mght serve to facilitate price fixing was
also a factor cited by the Comm ssion in its order, but in
response to two petitions for reconsideration the Conm ssion
abandoned this rationale. See id. at 20760, 20765-67, 20772,
Order on Reconsideration, In re Policy and Rul es Concern-

ing the Interstate, Interexchange Marketplace, 12 F.C C R
15014 (1997); Second Order on Reconsideration and Erra-

tum In re Policy and Rul es Concerning the Interstate,

I nt erexchange Marketplace, 14 F.C.C R 6004 (1999).

Petitioners chall enge both the order and the reconsidera-
tion orders, and raise before us the sanme concerns presented
to the Conm ssion. They argue that the nandatory detariff-
ing order is ultra vires because the FCC | acks statutory
authority to forbid the filing of tariffs. Petitioners claim
alternatively that the order is arbitrary and caprici ous be-
cause the Conmi ssion's preference for nandatory detariffing
over perm ssive detariffing is not supported by facts or |ogic,
the Conmi ssion failed to respond to a third alternative ad-
vanced by AT&T, and the Conm ssion based its decision in
part on a m sunderstanding of the filed-rate doctrine.

We begin with petitioners' argunent that the 1996 Act does
not give the FCC authority to inplenment mandatory detariff-
ing--it cannot forbid the filing of tariffs. The Act states that
the FCC "shall forbear from applying any regul ation or any
provision of this chapter ... if the Conm ssion determ nes
that (1) enforcenent ... is not necessary [to ensure rates are
just, reasonable, and nondiscrimnmnatory], (2) enforcenent
is not necessary for the protection of consuners, and (3)

f orbearance from appl yi ng such provision or regulation is
consistent with the public interest.” 47 U S. C s 160(a) (em
phasis added). Petitioners urge that under the plain | an-
guage of the statute the Commi ssion is enpowered nerely to
exercise its discretion not to enforce a provision under such
circunstances. In other words, to forbear is to "refrain from
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action," see Pet. Br. at 17 (citing, e.g., Black's Law Dictionary
329 (5th ed. 1983)); nonenforcenment is therefore forbearance,

but barring the doors of the FCC to | awers bearing tariff
filings and throwi ng out extant tariffs, both affirmative acts,
are not.

Petitioners offer in support of their interpretation our
opi nion in Anerican Tel ephone & Tel egraph, where we stated
that the FCC "went beyond nmere forbearance ... by naking
detariffing nmandatory and by telling non-dom nant carriers
that it would no | onger even accept their rate filings...."
978 F.2d at 729-30. But we ourselves have used the word
forbear in two different ways. In MI Tel econmuni cati ons,
we said "forbearance was nmade mandatory" and the Commi s-
sion "changed the perm ssive forbearance arrangenent into a
mandatory one." 765 F.2d at 1191 n.4, 1189. So it is hardly
open to us to deny the anbiguity which acconpanies the
statutory use of that term-particularly when Congress acted
agai nst a backdrop of our decisions. Mreover, the crucial
phrase in the statute is not "forbear from enforcing"” but
rather "forbear from applying," which suggests a broader
authority. As the Conm ssion correctly points out no provi-
sion of the Conmunications Act except s 203(a) requires
tariffing, and no provision gives a carrier a positive right to
file atariff, soif it forbears fromapplying s 203(a) the
Conmi ssion's staff is not obliged to accept filings. W there-
fore think that the Conmi ssion's interpretation of the Act is
entitled to Chevron deference. See Chevron U S. A Inc. v.

Nat ural Resources Defense Council, Inc., 467 U S. 837
(1984).3

Petitioners alternatively claimthat the Conm ssion's order
is arbitrary and capricious, and, to use the Act's term nol ogy,
agai nst the "public interest"” because its stated objectives
easily can be net by adopting a perm ssive-detariffing re-
ginme, and therefore the extra transaction costs inposed on
the carriers--and passed through to consumers--are unnec-

3 Petitioners seemto argue that the del egation of the authority to
"forbear"” inplicitly precludes authority to forbid but that is even
nore of a stretch.
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essary. The major thrust of petitioners' argunents is that
t he Conmi ssion i nadequately responded to their coments,

and therefore the case should be remanded to the FCC so as
to require the agency to do so. (It is worth noting that we
have stayed the Conm ssion's order so the status quo favors
the petitioners for so long as they can maintain it.)

The Conmi ssion, as we have nentioned, w shes to disen-
tangl e the interexchange carriers' prices fromthe filed-rate
doctrine. The Conm ssion has | ong been concerned that the
necessity of filing tariffs hinders conpetitive responsiveness.
And, according to consuner representatives' coments pre-
sented to the FCC, the filed-rate doctrine has been used by
the carriers as a shield to avoid individual contract negotia-
tions with | arge and small users, thereby reduci ng conpeti -
tion anong carriers. Petitioners argue that streamined tar-

i ff procedures already adopted by the FCC, see Tariff Filings
Requi renents for Nondom nant Common Carriers, 8

F.CCR 6752 (1993), and carriers' ability to file tariffs for
i ndi vi dual consuners have obvi ated those concerns. But the
Conmi ssi on reasonably disagreed, in part relying on the
consumners' reported experience under those procedures, and

in part because it was wary that the filed-rate doctrine m ght
be interpreted by state and federal courts to interfere with
free-market behavior. See Second Report and Order, 11

F.C.C.R at 20760-61; 20766-67.

Perhaps the nost interesting argunment in the case rel ates
to an AT&T ex parte letter (suitably filed) sent after the
commrent period ended. 1In a rather downpl ayed alternative
argunent AT&T suggested in a single paragraph that if the
Conmmi ssion's interpretation of forbearance was legitimte
(whi ch of course AT&T deni ed) the Conm ssion could elim-
nate certain problens with tariffs--and thereby nove to only
perm ssive detariffing--if it would forbear from enforcing--or
even forbid the application of--the filed-rate doctrine, 47
US. C s 203(c). The Commission did not respond to this
rather subtle suggestion and petitioners contend that that
failure alone requires a remand. The FCC ar gues t hat
AT&T' s comment was only a throwaway, inconsistent with
petitioners' primary argunent that mandatory forbearance is
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ultra vires, and not even part of its formal comment, so we
shoul d not regard the issue as properly presented to the
Conmi ssion under 47 U . S.C. s 405(a). |If that were so, we
woul d not have jurisdiction to consider the point. W do not
think that is quite correct, although it is a close question

Petitioners note that the Conm ssion's order refers to
several ex parte filings received after the filing in issue here.
See Second Report and Order, 11 F.C.C. R at 20781-82 nn
253 & 254. AT&T's filing was not |ong, and the rel evant
par agr aph concl uded a di scussi on on one of the key issues of
t he proceeding: whether the filed-rate doctrine would be an
i npedi ment to permssive detariffing. The paragraph--even
t hough presented as an alternative argunent--does suggest
that forbearance froms 203(c) would elimnate the possibility
of carriers' invoking the filed-rate doctrine. Therefore, we
think the argunent was presented--if barely--to the Com
m ssi on.

Still, it is one thing to preserve a point for judicial review
and quite another to raise the issue with sufficient force to
require an agency to formally respond. An agency is not
obliged to respond to every conment, only those that can be
t hought to chall enge a fundanmental prenise. See G and
Canyon Air Tour Coalition v. FAA 154 F.3d 455, 468 (D.C.

Cr. 1998) ("An agency nmust ... denonstrate the rationality
of its decisionmaking process by responding to those com
ments that are relevant and significant.") (enphasis added).
In this case, AT&T's late ex parte alternative coment does
not seemto us to be forceful enough to have obliged the
Conmi ssion to squarely confront it. Certainly the Comm s-
sion made clear its concern that if tariffs were permtted it
could not foresee howthe judiciary (in this case, probably
state courts) would treat the filed-rate doctrine. It seens
obvious to us that the Conmmi ssion would not have w shed to
risk the doctrine's continued enpl oynent even had AT&T' s
device been tried. 4

4 Since the filed-rate doctrine is applied by courts, even if it has
its genesis in the 1934 Act, the Conmm ssion's concern about the
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Moreover, as we read the Conmi ssion's decision the es-
sence of its reasoning was a desire to put the interexchange
carriers under the same market conditions as apply to any
ot her nonregul ated provi der of services in our econony. The
Conmmi ssi on concluded that "a regi ne without nondoni nant
i nterexchange carrier tariffs for interstate, domestic, interex-
change service is the nost pro-conpetitive, deregulatory sys-
tem" Second Report and Order, 11 F.C.C.R at 20760. It
t hought the public interest would best be served by "estab-

i shing market conditions that nore closely resenble an
unregul ated environnment." See id. It noted that the "par-
ties that oppose conplete detariffing have not shown that the
busi ness of providing interstate, donestic, interexchange ser-
vi ces of fered by nondom nant interexchange carriers shoul d

be subject to a regulatory regine that is not available to
firns that conpete in any other market in this country." Id.
at 20763. And, inportantly, the Conm ssion found that
permtting carriers to file tariffs on a voluntary basis would
underm ne the conpetition-enhancing effect of detariffing.

See id. at 20760.5 Under such circunstances, remand i s not
necessary for the agency to consider the proposed alternative.
See Center for Science in the Public Interest v. Departnment

of the Treasury, 797 F.2d 995, 1004 (D.C. Cr. 1986).

Tariff filing, in other words, in the Conm ssion's viewis an
undesi rabl e deviation fromthe narket--at |east where there
are no market inperfections. Petitioners contend that the
Conmi ssion could not foreclose a perm ssive detariffing wth-
out nore justification than sinply a desire to enbrace the
free market. We think, however, the Conmi ssion was enti -
tled to value the free market, the benefits of which are rather
wel | established. Indeed, the 1996 Act provides that "[i]f the
Conmi ssion determnes that ... forbearance will pronote

filed-rate doctrine is not unreasonable and is certainly not, as
petitioners claim |egally erroneous.

5 The agency rejected an alternative simlar to AT&T' s w t hout
even referring to the danger of judicial mshandling of the filed-rate
doctrine; the focus was squarely on conpetition. See id. at 20766-
67.
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conpetition ... that determ nation nay be the basis for a ...
finding that forbearance is in the public interest.” 47 U S.C

s 160(b). It was certainly reasonable to nove regulation in
that direction even if it ostensibly raises transaction costs for
the carriers.6

* * * *
The petition for review is denied.
So ordered.
6 The Comm ssion did not, as petitioners contend, ignore the
probability of increased transaction costs. It sinply found them

i nsignificant conmpared to the conpetitive benefits of detariffing.
See Second Report and Order, 11 F.C.C R at 20764.
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